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Any person an aggrieved by this Order-ln-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropnate authority in the following way:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue,-4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 |b1d i .
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~ In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to:another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods eXported outside India export to Nepal or Bhutan, without payment of
duty. ’
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" Credit of any duty allowed to be utilized towards paYment of excise duty on final

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals).on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which -

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. .
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
(c5)
(a)

(=)
(b)

@

et ST o SRR, 1e44 T T 35-41,/36- B Sk
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the speciél bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

' (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules; 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penaity / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated. ‘ ) _
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In case of the order covers a nurhbér of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Ceniral Govt. As the case may be, is

filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as;fhe case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ' '
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Attention in invited to the rules coﬁéﬁng these and other related matter contended in the:
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982:
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For an appeal to be filed before fHé,CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) -
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D; - .
(i)  amount of erroneous Cenvat Credit taken; '
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this ‘Grder shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty‘and penalty are in dispute, or penally, where penalty
- alone is in dispute.” ‘ R
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ORDER-IN-APPEAL
M/s Nova Petrochemicals Ltd, Survey No 396/403, Village-Moraiya,
Sarkej-Bavla Highway, Dist-Ahmedabad, Gujarat (hereivnafter referred to as “the
Appellant”), has ’filed the preser_lt‘ appeal against the Order-in-Original No .
Ol/lADC/ZOIO/SA dated 13.10.2010(he/;einafter referred to as ‘'Impugned
orders’) passed by the Additional Commissioner of Cer;tral Excise, Ahmedabad-

II, Ahmedabad (hereinafter referred to as ‘édjudicating authority’).

2. The facts of the case, in brief, the appellant are registered with the Cenl;ral
'Excise Department having registration no. AAACN 5419K XM001 and engaged in
manufacturing of Polyester Chips, Partially Oriented Yarn (POY_), Fully Drawn
Yarn(FDY) DraWn Texturised Yarn (DTY) &. Texturised Yarn falling under chapter
54 of Céntral Excise Traiff Act, 1985. It is observed that the appellant has not
paid Central Excise Duty on scrap sold by them durin‘g fhe period 2006-07 &
2007-08. The scrap was namely Cartoon, Paper Tubes, Juhbo Plastic éag, M.S
Barrels, Aluminum Filters, and Old Machinery Parts & Iron Scrap. The appellant
has avéiled Cenvat Credit on all such input which was packed in above said
goods. Cenvat Credit is also availed on Old Machinery Parts & Iron Scrap. The
appellant has shdwn old nﬁachinery as scrap in the .clearance invoice. Such
clearance should be on payment of duty at transaction value. Accordingly‘
department issued the S'CN to the appellant which was adjudicated by the
impugned orders. Duty of Rs 19,59,742/- was confirmed. Equivalent Penalty was .

also imposed. Interest was also demanded.

3. Being aggrieved with the impugned order, the appellant has filed the
present appeal on fhe ground that the waste and scrap'is not excisable goods
except those whic’h emerge during the course of manufacturing. The scrap
namely Cartoon, Paper Tubes, Jumbo Plastic Bag, M.S Barrels are the packing
material in which the material is packed. This activity: d.oes not amount to
manufacture. In respect of Old Machinery Parts & Iron Scrap, they are the part

of machinery which emerge after wear & tear of the plant and the same are not.,g}@

L8 G
L
Sl (8

useable. Further waste and scrap of Cartoon, Paper Tubes, Jumbo Plastic Bag; "/"
. W ?
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M.S Barrels are not classified in Central Excise Tariff Act. The appell%%:t%__
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4submitted that they 'have not suppressed any information regarding sell of scrap.
Therefore extended period cannot pe_lnvoked. They have relied upon Board
Circular and various judgments falso.’ Further the appellant has paid Rs-
1,35,819/— for the scrap sold previouély. Therefore the same should be deducted

while computing the duty demand of Rs 19,59,742/-.

4, ' Personal hearing in the case was granted on 16.03.2017 which was
attended by Appellant representati\le. |Written submission was also submitted at
the time of personal hearing. I have carefully gone through the facts of the case
on tecords, grounds of the appeal; put forth by the appellant. 'Looking to the
facts of the case, I proceed to decide the case on merits.

5. ~ In the instant case, I observe that the appellant has filed the present
appeal on the ground that appellant has not pald Cencral Excise Duty on scrap
sold by them during the period ZOOé 07 & 2007-08. The descriptions of scrap
are Cartoon, Paper Tubes, Jumbo Plastlc Bag, M.S Barrels, Aluminium Filters,
and Old Machinery Parts & Iron Setap The adJudlcatmg authority was of the
view that all the goods which are cleared from the factory should be duty paid,
after the insertion of Rule 3(5A) in the Cenvat Credit Rules making all the waste

and scrap are dutiable. There is no' provision in the Act or Rule which exempts

clearance of packaging waste from payment of duty.

6. Now issue to be decided is whether all such scrap namely Cartoon, Paper

Tubes, Jumbo Plastic Bag, M.S Ba'rrels, Aluminum Filters, and Old Machinery
Parts & Iron Scrap on which Cenvat'etedit taken by the appellant are dutiable or"
otherwise. The OIO in para 21 states.that invoice no. 103 dated 05.09.2006 and
'invoice no. 80 dated 19.07.2006 pe:l:tains to scrap of Capital Goodsl on which
duty has not been‘ paid and on the.lisa‘sis of these two invoices the adjudicating .
officer concludes that appellant ha:\}e cleared such scrap only'(Capital éoods
Scrap) and requires to pay duty ori‘all such clearances of scrap. He has not
discussed anythlng about other involee{s,‘what‘ they pertains to.

" However Appellant have sul:)mlt‘ted copy of "General Ledger(Simple)” from

01.04.2006 to 31.03.2007, which s'tfoWs details of every clearances of scrap,

including invoice no. 103 & 80.As per that “ledger”, except for invoice no. 103 &

80, all other invoices are related to Cartoons, Paper Tubs, Jumbo Bags etc.
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2202 lnvoge 121392107
3203 Invoice 1213601211107

3204 Debil Dim
3205 inyaice 21371200167
32 lavoice 7215243107
3207 "invice 21571307
3209 inveice 721807130007
3299 Invzice 21845338007
3213 Imsice 72181311707
3211 Invoice 5205411111707
3212 tnunice 529501021497
3213 lavrice 137111011107
3215 Jnvnice 137210107
3215 lavuice 3111107
3216 Inverce 20512107
3217 Ineigs 22811zrv/07
328 tnuows 58914107
3219 inverce 884ni107
3220 ‘nv: ce 685121107
3223 nvenze 4gee7
3232 .wverce MEus7
3223 nvese 104716/231/07
3224 Invo.ce 13458712 201/07
3225 tnveee 104258011207
3225 lnvoce 104381/101+,07

PROFQRMA FOR MONTHLY RETURN UM
Jan-07 20C6-2007

No3 date
of Locura.

3ld agains! invoice N0.10,44

+  Nameofthe
, supgiie

Intian Petro.Copo
Ingian Pelro.Corporation L

Indian Potro. Comoralion Lig
Indian Petro.Comporation Lig
Indhan Pevo.Comoration L1d
Indian Petro.Comoralign L
Andian Petro.Corporalion td
Indian Petro.Comoration L1g
Chlripal Industries L1q.
Chiripal Industries Lid.
Numal Tub.8 Cent Pyt i2g,
Nitmal Tub.& CentPuitd,
Premier Cottugating Ind.
Savrashtra Packaging
Akar Packers PvLLtd
Cate Corupack Ltz
Care Covpack Lig
Care Conupack Ltg,
Azro Pack Producls
Albzlioss Fine Cnem,Lid,
Bharat Petro.Corpo. L,
Bharat Patro.Coroo,Lid,
Bhara! Petro, Soraz, L,
Bhazal Petre.Cozpo.Ltd,

$4,82,103 mentn of Aoril-Sept-03 g

ECC No.of
1ne supplier

TOTAL

ration Lt Many, ARACHASISONME0s 1y

Manu, -AAACI44 15QX D01

‘.5/1137

Manu. "ARACI44150xM034
Mar., AAACIZ4150X1D04
Manu. ARACIA4150%M0D:
Many, AAACIL4I5QXM004
Many, AAACA150XMODS
Hanu. AAACI42150XM0Ds
tanu, ARACCE513BXMO01
Manu. AAACCE513BXMOO1
Many, AAACNS165HXMO01
Many, MACN5155HXI.1001 15107
Manu. AAFEPOD2SMXMOOT 151707
Many. AAHFSZTE0GKMO: 157107
Manu. AABCAG340BXMDDY 1511107
Manu, AMACCT720LXM001 1511167
Manu, AAACCTZ200XM001 1511007
Manu. ARACCT720LXM00*  15r17g7
Wanu. AAKPP37S1DXMD0:  1871/7
Manu. ANACATSSIHXMOOT  1511/07
FSD AMCB2922MKDI20 13m0
7SO AAACB2902MXD?20 151107
FSD AAACB2002MXDI2G 157407
FSD &MCBZ?DZMXDIZO 16/5/67

181707
1511/7
181107
15107
15107
151707
15/1707
151107

151007

DER RULE 57AE OF THE CENTRAL EXCISE RULES, 1944,

258214528 21839537 223319
17270

15
658374  78agg
- 857512 80101
617586 81310
685470 225G
511448 73374
655248 7efdp
41374 6620
142643 22623
88704 14103
. 24816 3971
113850 18215
72520 1160
71610 14458
7240 11558
7590 1295
55000 8ssp
5120 819
5525 900
231386 37035
245803 39328
245805 33328
245803

140072

< 973452 1628
233 23% 240,242,249 257 266,269,265 Jan-C5 to Mar-05

39328

DETAILS OF CREDIT TAKEN
CEnVAT J

Coss- | i

2601

441852 ~ 233798

Sup-

CCo

HMEG 20053100
MEG 29053100

KMEG 29053105
MEG 20053106
MEG 23053109
MEG 25053100
MEG 23053100
MEG 29053100
Paper Tube 48223010
Paper Tubs 48229010
Paper Tube 28220019
FaperTude 48229010
Corru.Bex 48191010
Corru.Box 48181010
Corru.Box - 48151010
Conu.Box 48191010
Coru.Box 48153019
CoruBox 48191010
Hould release 34031500
Additves 33245022
Futnace O3 27101950
Furnace O 27191950
Funace Or 27101355
Fuinace O 27101950

Foe the main item in the dozuments
Cthiers Descristion

Heading l

Quarty

26850
15498

18030
15240
15470
15650
135€0
1458)

5015
17290
10752

3008
2300

1235

1302
1230
1350
600

32
56
5028
15700
15980
12365

Dabits s

20026862
22758507
Clo.Bal> 31238410 21366350

200-¢3
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2.0n these aspects, the CEGAT relied upon an earlier
judgment rendered in IOL v. Collector of Central Excise [1993
(68)_E.L.T. 624] in Whig:h the CEGAT, West Regional Bench at

Mumbai negatived the contention of the Revenue that under the

Modvat Rules, the assééSee is required to pay duty on such
drums or barrels, on. prd?rata basis of Modvat credit availed of
by the assessee, by ho/ding that these drums/barrels could not
be treated to be a wast'eL arising ou‘t of processing of the inputs
for which credit has bee'rlj, taken. Rule 57F, in terms, provides for
taxing'of the waste afising out of manufacturing process. The
drums/barrels cannot be terms as waste arising out of

manufacturing process.

3. In our view, the said reasoning cannot be said to be, in any
way, erroneous. There is,no specific rule levying duty on such
drums/barrels/ container;s,.; ‘

';’;

4.0n this aspect, learned ‘counsel for the assessee pointed out
that the Government of India, Ministry of Finance ( Depaftment
of Revenue), has specifically issued a circular dated 5th

September, 1996, inter 'éilié, stating as under :-

The matter has beenéxétrﬁined; container cannot be treated as
inputs. Credit taken undei';Modvat is with reference to the duty on
inputs and not on the contc%'a'i'ners, notwithstanding the fact that the
value of the inputs may ihclude the value of containers and the
duty on the inputs may be on ad valorem basis. It is, therefore,
clarified that no _duty would be payable when such empti/

containers are cleared from_the factory.”

5.Thereafter, on the basis of the decision rendered by the
CEGAT, a circular was issued on 23rd March, 1999, wherein it has
also been observed as under :- - 5 . .
"The matter hés been examined by the Board. In \./iew of
the above CEGAT judgment, it has been decided not to demand
duty on waste packa_c']es/containers used for packaging
modvatable inbuts when.. cleared from the factory of the
manufacturer availing of Modvat credit and to follow the CEGAT

decisions.” I

6.1t is true that after the issuance of the aforesaid circular as %
o

appeal was filed before this-Court, the third circular was issued on
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19th July, 1999 to the effect that as the Department has filed an -
appeal-against the order of the CEGAT and as it is admitted by this
Court, it has been decided by the Board to withdraw the Circular
dated 23rd July, 1999. It appears that while issu/ng"the circular
dated 19th July, 1999, the concerned authority has not applied its
mind to the ratio laid down by the CEGAT in OIL’s case (supra)
wherein it has been pointed out that there is no specific provision
under the Rules considering such barrels/drums as a waste arising
out of manufacturing process. In this view of the matter, this appeal

is dismissed. There shall be no order as to-costs.

On the basis of Hon'ble Apex Court order, department issued the Circular
No.721/37/2003-CX dated 06.06.2003 in which it was decided that no duty shall
be payable and no reversal of credit is also warranted on waste package
/containers used for packing inputs, on which credit has been taken, when v
cleared from the factory of the manufacturer availing Modvat/ CENVAT credit. A ' Q

Respectfully following the order of Hon'ble Apex Court and as per the
Board Circular, I hereby allow the appeal filed by the appellant. The OIO is

rejected. The appeal stands disposed of in above terms.

7. athm?uaﬁzﬁrmémmﬁummﬁaﬁﬁﬁﬁﬁmm%l
7. The appeals filed by the appellant stand disposed off in above terms.

uY2) ébﬁ_/l
(33T 27a)
3EE (3rdied - IT)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED . | O

(SS 'howhan)
SUPERINTENDENT (APPEAL-II),
. CENTRAL EXCISE, AHMEDABAD.

To,

M/s Nova Petrochemicals Ltd,

Survey No 396/403,

Village-Moraiya, Sarkej-Bavla Highway,
Dist-Ahmedabad, Gujarat.

1, The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad II, Ahmedabad. '

3. The Dy. /ASS|stant Commissioner, Central Excise Division-IV, Ahmedabad-
II, Ahmedabad.

4, The Assistant Commissioner(Systems), Central Excise, Ahmedabad- II,
Ahmedabad

5. Guard File. ' : :
7 P.A. File. | ;




